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ABSTRACT: Over time, there have been many controversies and divergent doctrinal 

opinions, regarding the limiting nature of the cases of exclusion of the associate from a 

company regulated by the provisions of Law no. 31/1990 of companies. A part of the doctrine 

supported the enunciative, exemplary character of the provisions in question, considering 

that the associations have the possibility to add other situations that can constitute grounds 

for exclusion, to the extent that they are in the spirit of the law. High Court of Cassation and 

Justice - The panel for solving legal issues resolved this dispute by Decision no. 28 of May 

10, 2021, establishing that the exclusion of associations from limited liability companies can 

be done according to the Commercial Companies Law, not under the Civil Code. 
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The companies carrying out commercial activity were, and currently still are, the most 

appropriate legal mechanism for draining human and financial energies for the 

achievement of social goals, as well as for the satisfaction of personal desires of 

entrepreneurs.  

A company, which is a contractual entity based on the free association of its members, 

has a history of thousands of years. Having a contractual origin, the company is the result 

of the agreement of will of the associates, an agreement that must exist both at the time of 

the company's establishment, but also afterwards, for the entire duration of its operation 

(Săuleanu, 2012, p.7). The essence of the company contract is the will of the associates to 

cooperate within the company in order to achieve its object of activity and obtain benefits, 

a will that is subject to the notion of affectio societatis. The obligation of affectio societatis 

is legally enshrined generically by the provisions of art. 1881 paragraph 1 of the Civil 

Code, which, defining the company contract, expressly provides that the persons who 

associate themselves "oblige each other to cooperate for the performance of an activity.” 

In defining the concept of affectio societatis, several theories have been issued, starting 

from the classic, the objective one, continuing with the modern, subjective one and ending 

with the current one, which is also dominant and which promotes the polysemantic, 

multiform character of the notion (Falcan, 2021, p.16). 
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