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ABSTRACT: One of the concepts we constantly stumble upon in the business environment 

is "insolvency." From historical perspective, this concept has seen different approaches, 

according to the business environment on which it was transplanted. The paper proposes an 

analysis of the historical aspects of the concept of "bankruptcy" from the moment of its first 

regulation at national level, in 1887, until this date. Following the proposed analysis, it is 

observed that, over time, the philosophical approach of the concept of "bankruptcy" has 

undergone a change of paradigm. The concept of insolvency comes to light and its content 

transcends from its punitive character for the small trader to its restructuring and 

redressing character for the business itself.  
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1. INTRODUCTION 

 

The precursor of the concept of insolvency, the concept of "bankruptcy" is explained 

in the doctrine (Costin & Miff, 2000, p.7-9) from the etymological point of view: the 

Latin, "fallo-fallere" is translated as "missing, escaping", "deceiving expectations"; in 

Italian "fallire" means "wrong, stop paying, deceiving, not responding to expectations" 

and "fallimento" means "bankruptcy, error, mistake". 

 

2. THE ORIGIN OF THE CONCEPT OF "BANKRUPTCY" 

 

Analyzing the origin of the legal institution of bankruptcy, the previously cited 

doctrine reveals the importance of enforcement procedures under Roman law, namely the 

"manus iniectio" and "venditio bonorum" procedures, which essentially consisted in the 

forced execution of the debtor for failing to fulfill his obligations. With regard to the 

'manus iniectio' procedure, it is emphasized that it is based on the material relation 

between the creditor and the debtor, which gives the former the right to dispose of the 

latter, just as an owner disposes of his/her property based on the right to property, 

materializing in the following manifestation of the creditor indicated by Hanga (1977, 
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