
 Curentul Juridic – Juridical Current 

2018, Vol. 73, No. 2, pp. 13-20 

 

 

 

 

 

 

THE ACT OF AGGRESSION AS A FORM OF STATE LIABILITY 

Flaviu Zoltán MUICA

 

 

ABSTRACT: At the ICC Review Conference held in 2010 in Kampala, Uganda, State 

Parties have taken important decisions, in this regard by adopting definitions for "the act of 

aggression" and "the crime of aggression" and making the jurisdiction potentially available 

even in the absence of a referral from the Security Council. At the same time, the State 

Parties have decided that the ICC's jurisdiction over this crime will only enter into force 

after January 1, 2017, on the basis of a subsequent decision of the State Parties. Even then, 

the ICC jurisdiction for this effense will be limited, as there are exceptions available to State 

Parties wishing to avoid exposure to this jurisdiction and it will not extend to states that are 

not parties to the Rome Statute. In addition, there are considerable uncertainties and 

ambiguities about the exact process of activating the jurisdiction, how the jurisdiction will 

operate once it is activated, its institutional effects on the Security Council and the ICC itself 

and its long-term implications for jus ad bellum (the right to war). (Murphy, 2013) 
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The definition of the crime of aggression, agreed in Kampala, has several layers. It 

describes the key elements of the crime, delimits the categories of people who can be held 

accountable, and lists various specific acts that qualify as aggression. The definition of 

aggression referred to in Article 8bis of Resolution RC / Res. 6 of 11 June 2010 can be 

divided into two parts (i) the crime of aggression and (ii) the act of aggression. While an 

act of aggression is a form of state conduct, the crime of aggression focuses on individual 

criminal responsibility. In order to judge an individual for the crime of aggression, one 

must first demonstrate that there was a state aggression. (Gillett, 2012) 

According to the amendment to the Rome Statute, the crime of aggression is defined 

as follows: 

“Article 8 bis 

Crime of aggression 

1. For the purpose of this Statute, “crime of aggression” means the planning, 

preparation, initiation or execution, by a person in a position effectively to exercise 

control over or to direct the political or military action of a State, of an act of aggression 
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