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ABSTRACT: At present, the alternative punishments to the jail punishment are extremely
limited in options and they are inappropriate for the present social development, the
new Criminal Code being very hesitant in this matter, and therefore, it is necessary to
consider the introduction in our legislation of other alternative criminal sanctions to
the jail punishment - electronic surveillance, partial imprisonment in its all various
forms or work for community benefit, punishments successfully used in U.S.A. and
other European countries.
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Beginning as early as the antiquity, great thinkers have asked themselves questions
regarding the right to punish, more specifically about the foundation of this right. What is it
that gives the person that judges a crime, be that person a judge, a king, or a jury, the right to
apply a punishment to his fellow creatures that commit harm to the society?

Over the passage of time a series of theories concerning the right to punish and its
foundation have been formulated.

Therefore, some thinkers (Rousseau, Voltaire, Beccaria) have argued that the origin of
the right to punish lies in the social contract. This theory, when applied to the criminal law,
is based on the idea that society exercises the right to punish by dint of a mandate given by
its members, presented under three aspects. According to the first point of view, the right to
punish is a right to defense that belongs to the individuals and that they have given up at the
moment of their entrance in the society; under the second aspect, the right to punish constitutes
the natural right of the individuals to apply a punishment to the aggressors, a right that they,
by agreeing to live in a society, have transmitted to the society itself; according to the third
point of view, by becoming a part of the society the individuals not only have they yielded
their natural right of defense and to apply a punishment to the society but, even more, they
have given it the right to punish them in case they were to brake the laws of the association
established thought the social pact1.
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