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ABSTRACT:  The article is set to determine whether or not a judge that has previously 

issued a ruling restraining fundamental rights and liberties can issue another one in the 

same circumstances. The article analyses the incompatibility of the judge, the sanctions that 

are imposed if such an incompatibility exists, and possible remedies to the situation.  
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1. INTRODUCTION  

 

The restriction of fundamental rights and freedoms is, under certain conditions, 

necessary to ensure the safeguarding of the interests of society as a whole. However, such 

restrictions are subject to strict conditions, in order to remove any arbitrary intervention of 

the State in the protected rights. Respecting the limits imposed by the need to protect 

fundamental rights is imperative to ensure the continuity of democratic values (Chiriţă, 

2007) of a society.  

In these conditions, a ruling issued by the judge of rights and freedoms, which 

objectively determines a restriction of fundamental human rights, must be governed both 

by the standards imposed through the national legislation as well as by the standards arising 

from the application and interpretation of the European Convention on Human Rights. 

Article 8 of the Convention establishes a series of conditions that must be met for an 

interference to be considered legitimate. Paragraph 2 states that any interference needs to 

be in” accordance with the law” and” necessary in a democratic society, in the interests 

of national security, public safety or the economic wellbeing of the country, for the 

prevention of disorder or crime, for the protection of health or morals, or for the protection 

of the rights and freedoms of others”. 

The issue being discussed in the current article is whether or not a judge that has 

previously issued a ruling restraining fundamental rights and liberties can issue another 

one in the same circumstances.  
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