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ABSTRACT: The European Union (the EU) owes its existence to economic objectives. In 

territorial terms, Europe is the historical cradle of intellectual property (IP) and the 

pioneering economic activities in the region have long been inextricably intertwined with the 

IP-intensive sectors. Therefore, the importance of IP in the European economy, both 

internally and globally, is ubiquitous. At the external relations level, the competence 

allocation between the EU and its Member States hinges upon the elusive notion of 

‘commercial aspects of intellectual property’ which has been prone to definitional ambiguity 

since its inception. Against that background, this article primarily aims to pinpoint whether 

the said notion is intended and/or utilized to delineate a confinable area within the 

international affairs of IP. In doing so we shall put in the perspective the economic/political 

continuum preceding the inception of that concept and piece together the legislative and 

jurisprudential development with a view to reason a definitional apprehension. Finally, 

having formulized a definitional paradigm, we shall reflect on the likelihood of an 

autonomous EU law concept in this particular context. 
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1. INTRODUCTION 

 

The valid curiosity of legal scholars on the notion of ‘commercial aspects of intellectual 

property’ dates back to the adoption of Nice Treaty, and the attempts to extract an 

understanding of the said notion queued up ever since. In the sequel of the landmark C-

414/11 Daiichi Sankyo ruling where the post-Lisbon interpretation of this concept was first 

exposed, the number of scholarly undertakings has been abundant. Yet, it is fairly relevant 

to observe that, despite many addressing the ambiguity of this notion, only on rare 

occasions has this scholarly interest advanced beyond the particulars of the Agreement on 

Trade-Related Aspects of Intellectual Property Rights (TRIPs Agreement).  

Having claimed to severe the ties with the pre-Lisbon practice (Case C-414/11, para. 

48), the ruling in Daiichi Sankyo undertook the mission of providing a reference point in 

delineation of the borderlines of ‘commercial aspects of intellectual property’, though it is 

doubtful whether this mission was a success. At the same time, there is now more material 
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