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ABSTRACT: The article is set to debate the interference between the attitude of the judge
in respect to the proper and effective exercise of the defense and the possible lack of
impartiality. As the subjective impartiality is difficult to be established, there is a pressing
need to identify conducts that might be qualified as proper appearances out of which a lack
of impartiality may be deduced, and a situation encountered in practice will be analyzed to
establish if we are in the presence of an improper conduct.
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1.

INTRODUCTION

A substantial and indispensable element of the right to a fair trial is the impartiality of
the court. As shown in the doctrine, impartiality means lack of prejudice or bias and it is
analyzed by pursuing both an objective and subjective test (Harris & O`Boyle, 2018).
This impartiality is necessary in order to obtain the fulfillment of the act of justice,
but in most cases, the lack of impartiality is difficult to detect and is even more difficult
to prove, given that it must be manifest in the person of a professional trained on the one
hand in combating such prejudices and on the other hand in not disclosing their potential
existence. This is why mere appearances are a determining factor in establishing the
suspicion of lack of impartiality. These appearances are qualified as important in the
jurisprudence of the European Court of Human Rights.
Most of the times, the lack of subjective impartiality must be deduced from punctual
attitudes, reactions or motivations, being unlikely and in any case inadmissible for a
magistrate to express a blatantly prejudgment to an extent that expressly outlines his lack
of impartiality.
In the Romanian Criminal Procedure Code system, impartiality is treated as a
fundamental principle of the criminal process and an essential component of the
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