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ABSTRACT : The right of exception established during the state of emergency provides
for measures aimed at the sphere of manifestation of the right to free expression, such as to
affect its full exercise.
The special state of emergency recently ruled in Romania includes a series of measures in
the field, derived from the general obligation of public institutions and authorities, as well
as private operators to contribute to the public information campaign on measures adopted
and activities carried out on the national level, in connection with the COVID 19
pandemic. In the event of the spread of false information in the media and online on the
evolution of COVID-19 and on protection and prevention measures, public institutions and
authorities shall take the necessary correctly and objectively the population in this context.
For the application of the measures provided in the decree instituting the state of siege or
the state of emergency, the military authorities, as well as the other public authorities
provided in the decree have a series of attributions, among which to temporarily suspend
the publishing or broadcasting of publications or programs. radio or television stations
(art. 20 letter k) of the GEO no. 1/1999).
A legal rule must regulate in a unitary, uniform manner, set minimum requirements
applicable to all its addressees and not allow arbitrariness or abuse. From this
perspective, the content and application of the provisions aimed at removing from the
public space fake news about the evolution of COVID-19 and the protection and prevention
measures, generated controversy and activated institutional mechanisms to clarify them.
The norms in question consequently generate an impermissible margin of appreciation of
the competent authorities, in connection with determining elements of the administrative
decision, some identified by the Ombudsperson in the context evoked: the notification
procedure and the one through which the spreading of fake news is monitored in the
context of the COVID-19 crisis; the legal framework (non-existent) comprising the criteria
for establishing the “news” content and its “fake” character; the perspective from which
the news about which there are suspicions regarding the authenticity, credibility of the
sources, but also of those with a scientific basis are analysed; the way of performing the
analysis, in relation to the content of the information, their authenticity and accuracy, the
credibility of the sites that host the information, the credibility of the sources but also the
purpose pursued by publishing that information; the procedure for adopting the decision
implementing the measure.
Regardless of their nature and content, the tools meant to combat the phenomenon of fake
news will have to pass through the filter of fundamental rights and freedoms, in order to
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avoid the situation of combating tomorrow's misinformation with the legal instruments of
the past..
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1.

GENERAL CONSIDERATIONS ON THE FREEDOM OF EXPRESSION

Art. 19 of the Universal Declaration of Human Rights stipulates that every person has
the right to the freedom of opinion and expression. Consecrated in art. 10 of the
Convention for the Protection of Human Rights and Fundamental Freedoms, as well as in
art. 11 of the Charter of Fundamental Rights of the European Union, freedom of
expression is an essential right in European human rights law (C. Gauthier, S. Platon, D.
Szymczak,, 2017)1.
The Romanian Constitution, republished, in art. 30 para. (1), enshrines the freedom to
express thoughts, opinions or beliefs and the freedom of creations of any kind, orally, in
writing, through images, through sounds or through means of public communication.
Democracy and the rule of law “cannot be imagined without satisfying one of the
most significant needs of man - in his capacity as a social being - a necessity that resides,
on the one hand, in receiving ideas and information, and, on the other , in disseminating
in any form their own ideas and concepts” (Predescu, 2019).
The European Court of Human Rights has established in its jurisprudence that “the
freedom of expression is one of the essential foundations for the proper functioning of a
democratic society, one of the primary conditions for its progress and prosperity for all”. 2
Freedom of expression has always been the subject of meticulous control by the
E.C.H.R. which progressively defined its substance, its matter. Thus, its field of
application was determined in a positive way, but also in a negative way (C. Gauthier, S.
Platon, D. Szymczak,, 2017).
The exercise of the freedom of expression supposes certain "duties and
responsibilities", but the state interference must meet certain conditions (it must be
provided by law, necessary in a democratic society, for national security, territorial
integrity or public safety, defence of public order and crime prevention, protection of the
health, morals, reputation or rights of others, to prevent the disclosure of confidential
1

It is shown that although the wording of the two texts is not identical, the substance of the recognized right is
essentially the same and the rich jurisprudence of the E.C.H.R. Over the years, it has allowed to outline this
freedom, as well as to appreciate the importance and possible restrictions. So, para. 1 of art. 10 of the European
Convention, entitled Freedom of expression, stipulates that “everyone has the right to the freedom of
expression. This right shall include the freedom of opinions and the freedom to receive and impart information
and ideas without the interference of public authorities and regardless of frontiers. This Article shall not prevent
States from subjecting broadcasting, cinematographic or television undertakings to an authorization regime.”
On the other hand, art. 11 of the Charter, entitled Freedom of expression and information, provides in a more
concise manner that “1. Everyone has the right to the freedom of expression. This right includes freedom to
have opinions and to receive and impart information and ideas without interference from the part of the public
authority and regardless of frontiers. 2. Freedom and pluralism of the media shall be respected.”
2
E.C.H.R., December 7, 1976, Handyside vs. UK, in V. Barbé, L’essentiel du Droit des libertés fondamentales,
8e édition, Gualino, 2017, p. 131.

