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ABSTRACT: The Criminal Procedure Code expressly regulates the situations deemed to 

display a judicial error, opening the way to the person who suffered from it, to proceed 

against the State for compensation. But what happens in cases where a person, facing 

criminal charges, has suffered moral and material damage, but does not fit in the situations 

expressly provided by the law? Will it be possible for that person to appeal to the common 

procedure from the civil law? The article presents some cases of such "unregulated judicial 

errors" and the national courts case law in such situations, concurrently proposing possible 

solutions so that the access to justice would not be restricted. 
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The Code of Criminal Procedure regulates expressly and in a limitative manner those 

situations in which a judicial error may be deemed to have occurred in a criminal 

proceeding. Only those regulated situations open the way for the person who suffered 

from a judicial error to initiate action against the State  to repair the damage. 

Thus, the Code of Criminal Procedure regulates two situations: that of a final 

conviction as well as that of an unlawful privation of liberty. 

According to art. 538 of the Code of Criminal Procedure, the person who has been 

finally convicted, regardless of whether the applied punishment or the educational 

measure involving deprivation of liberty has been enforced or not, is entitled to 

compensation by the State for the damage suffered if, following the retrial after cancelling 

or abolishing the conviction for a new or recently discovered fact that proves that a legal 

error has occurred, a final decision on acquittal has been made. Paragraph 2 provides that 

this rule also applies to the reopening of the criminal proceedings in respect of the 

convicted person in absentia, if, after a retrial, a final acquittal has been given. 

Next article, art. 539 provides for the right to remedy also of the person who was 

unlawfully deprived of liberty during the criminal proceedings. The same article also 

provides for jurisdiction to determine whether deprivation of liberty was unlawful. The 

unlawful deprivation of liberty must be established, as appropriate, by an order of the 

prosecutor, by the final decision of the judge of rights and freedoms or of the judge of a 
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