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ABSTRACT: According to the provisions of the Article 9, Paragraph 2 from the Law 

number 393/2004, “the status of local or county councilor ceases lawfully, before the 

termination of the normal term of the mandate, in the following cases: Letter f) in the case of 

the conviction by a final court decision of a custodial sentence.” 

And the text of Article 15, Paragraph 2 of the same normative act has the same wording: 

"the position of Mayor and, the one of the president of the County Council, respectively, 

ceases before the termination of the normal term of the mandate in the following cases: 

Letter e): in the case of the conviction by a final court decision of a custodial sentence.” 

Taking into account that in the doctrine until now the opinions on the application and 

interpretation of the provisions of the Article 9, Paragraph 2 of the Law number 393/2004 

are not valorized, I chose this jurisprudential study, which valorize also the opinion of the 

author of the paper, mainly based on the application of Decision no. 18 of the High Court of 

Cassation and Justice, which makes the analysis of the provisions of the Article 15, 

Paragraph 2 of the same law and from which  results that the law only refers to the type of 

punishment applied respectively, deprivation of liberty, without the distinction of the way of 

individualization of the execution of the deprivation of liberty punishment. 

In the opinion of the author of the paper, this reasoning is applicable to the provisions of the 

Article 15, Paragraph 2, Letter e) from the Law number 393/2004 and the provisions of 

Article 9, Paragraph 2, Letter f) of the Law number 393/2004, the conclusion being that, 

through the decision of the local council, is established the lawfully cessation, before the 

termination of the normal term of the counselor's mandate, in the situation of the conviction, 

by a final judgment, to a penalty of deprivation of liberty, even if the legislator did not 

consider it and did not expressly assume the termination of the mandate of local councilor, 

in the case of imprisonment punishment under supervision. 

On the basis of the same legal considerations, the Prefect finds, by order the lawful 

cessation, the Mayor's mandate before the termination of the normal term of the mandate, in 

the case of the conviction through the final judgment, to a custodial penalty. 

In particular, the analysis of the provisions of the Article 9, Paragraph 2, Letter f) of the 

Law no. 393/2004, entitled us to conclude that the law refers only to the type of punishment 

applied, namely deprivation of liberty, without the distinction of the way of individualization 

of the execution of the deprivation of liberty punishment. 
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1. CONSIDERATIONS REGARDING THE APPLICATION AND 

INTERPRETATION OF ARTICLE 9, PARAGRAPH 2, LETTER F OF THE LAW 

NO. 393/2004 ON THE STATUS OF LOCAL ELECTED REPRESENTATIVES 

 

By the action filed in at this Court on September 30
th

, 2015, the plaintiff, D. F., 

requested in contradiction with the Prefect Institution of the County of Arad, the 

annulment of the Prefect's Order No. 494 / 25.09.2015, through which it is established the 

legal termination of the mayoral mandate of village Ş ..., the restoration of the plaintiff in 

all the rights conferred by the Mayor's office until the expiration of the legal mandate, the 

payment of all salary rights until actual reinstatement in office, and the suspension of the 

order until the resolution of the present dispute. 

In his statement of reasons, the applicant states that by the contested order no. 494/ 

25.09.2015 was found the legal termination of the mayoral mandate as a consequence of 

his conviction through criminal sentence no. 38/ 10.03.2015 of the Chişineu-Criş Court, 

pronounced in the file no. 190/210/2015. 

The applicant claims that the order is based on the decision no. 18 / 08.06.2015 of the 

High Court of Cassation and Justice, which stated that the provisions of Article 15, 

Paragraph 2, Letter e) from Law no. 393/2004 regarding the statute of locally elected 

persons are applicable in the case of the conviction, by final judgment, to a custodial 

sentence, with the conditional suspension of the execution of the punishment, with the 

application of the Articles 81-82 from the Criminal Code. He states that the provisions of 

the aforementioned decision of the High Court are not applicable since in the present case 

the plaintiff was sentenced to six months' imprisonment for committing the offense of 

conflict of interest by conditionally suspending the execution of the sentence. 

The complainant considers that, as far as he is concerned, has not been ordered to 

apply any additional punishment provided by Article 64 Criminal Code, decision no. 

18/08.06.2015 of the High Court of Cassation and Justice, where a completely different 

factual situation was considered, cannot be the basis for the issue of the contested order, 

and it is absurd to enforce a decision of a general nature which in the present case, would 

be contrary to the law. 

As far as the question of law under discussion is concerned, the jurisprudential 

examination has the following nuances. 

Firstly, from a procedural point of view, the Order no. 494/2015 was issued in 

compliance with the legal provisions in the matter, having regard to the provisions of 

Article 69, paragraphs 2, 3 and 4 of Law no. 215/2001 regarding the local public 

administration in modified form, corroborated with the provisions of Article 15, paragraph 

2, Letter e) and Article 16 of Law no. 393/28.09.2004 regarding the status of local elected 

representatives in modified form, as well as the Article 26 of Law no. 340/2004, 

republished. 

On the basis of the issue, the order contested by the plaintiff is the report of the 

secretary of the territorial administrative unit, as well as the acts of which result in the 

reason for the termination of the mandate, respectively, the criminal sentence no. 38 / 


