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ABSTRACT: Among the variety of legal means of protection of fundamental rights and 
freedoms, constitutional justice deserves another position and recognition - because that 
was proved. The constitutionality control is a means of protecting and promoting 

fundamental rights and freedoms. The supremacy of the Constitution is the result of 
several factors: the Constitution gives the power and authority to those who rule; it 
determines the responsibilities of public authorities; it governs the relations between the 
state and citizens determining their fundamental rights, freedoms and obligations; it 
shapes the political, ideological values which are the base of the organization and 
functioning of the political system; it underlies and guarantees the law and represents the 
crucial mark for assessing the validity of all legal actions and deeds

1
. Thus, ensuring the 

supremacy of the Constitution, by consequence, these rights and freedoms are also 

guaranteed and protected. The main means to guarantee the supremacy of the 
Constitution and, therefore, the human fundamental rights and freedoms, is the exercise of 
constitutional control. 
 
KEYWORDS: control of constitutionality, unconstituttionality exception, protection of 
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Among the variety of legal means to protect the fundamental rights and freedoms that 

exist, the constitutional justice deserves – as it has proven this – another recognition. 

We believe that the exercise of constitutional control (the act of constitutional justice) 

may become one of the most effective legal means to protect the fundamental rights and 

freedoms because: 

- primarily, through the prior constitutional control exercised over the laws before 

promulgation, it may stop – preventively – the entry into force of certain legal rules that 
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would assume harm – any kind of harm – brought to any fundamental right or freedom of 

a person; 

- secondly – still preventively – by exercising the constitutional control on treaties and 

other international agreements, it stops the instillation into the domestic law of some 

provisions that might harm the fundamental rights and freedoms. The priority rule 
regarding the enforcement of the international legal norms applies only within the human 

rights framework and only if the domestic law does not contain more favorable 

provisions; 

- third, by exercising the posterior constitutional control - sentencing - through the 

objection of unconstitutionality regarding the laws and ordinances of the government, the 

constitutional justice can punish any prejudice or harm brought through normative means 

to the rights and freedoms, when it is found that by the way of implementing them, the 

rights and freedoms are harmed. Interference and damage may occur through material acts 

and deeds of execution. Thus, by its activity, the Constitutional Court must act as a real 

protector of human rights and fundamental freedoms, sanctioning any regulatory 

provision inconsistent with the Constitution in this regard, with particular reference to: the 
free access to justice (Article 21 of the Constitution); equality (Article 16 of the 

Constitution); the prohibition of discrimination (Article 4 of the Constitution); the right of 

children to special protection (Article 49 of the Constitution); the right to property (Article 

44 of the Constitution); the right to inheritance (Article 46 of the Constitution); the right 

of defense (Article 24 of the Constitution); the right to free movement (Article 25 of the 

Constitution); the right to employment and social protection of labor (Article 41 of the 

Constitution); the right to their own image (Article 26 the Constitution). 

Today, perhaps more than ever, the need for protection by effective means not only the 

life and liberty of the individuals but the whole constellation of fundamental human rights 

and freedoms is real, acute and imperative. Since the list of those rights and freedoms of 

man constantly adds up – in line with the development of civil society – the means, 

instruments and mechanisms of protection and guarantee must adapt continuously and 
effectively. 

On principle, the protection of fundamental human rights and freedoms is achieved: 

A. through international documents (documents which guarantees the human rights 

and freedoms2; 
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B. through national normative documents (constitution, laws, other regulations) which 

regulates and guarantees these rights and freedoms; 

C. by establishing principles of the ideal value or guiding ideas (are considered as the 

general principles of fundamental rights and freedoms)3. 

D. by express and restrictive regulation for the restriction of exercising certain 
fundamental rights and freedoms. For example, the Constitution of Romania allows the 

restriction of exercising certain rights and freedoms4, only as an exceptional measure with 

temporary feature5. According to Article 53 of the Fundamental Law of Romania, the 

restriction can be achieved only through organic law, conditioned (only if necessary, 

applied non-discriminatory) and only for the protection of national security, the defense of 

public order, the health or public morals, protection of the human rights and freedoms, the 

roll on of criminal investigation, the prevention of the consequences of a disaster, natural 

disasters or extremely severe catastrophe. 

E. through the establishment and organization of a specific institutional framework 

(the European Court of Human Rights and other international jurisdictions, national courts 

of common law and constitutional courts). Thus, in order to put into practice the effective 
protection, specific means of action are required. Among them, the free access to justice is 

perhaps the most effective. In the broader context of justice
6
 - and then in a much broader 

context, that of a constitutional system and of a democratic regime – a special place is 

occupied recently by the constitutional justice, respectively by the instrument for 

achieving it – a constitutional jurisdiction. 

Outlining the concept of human rights was, in fact, a synthesis operation, consisting of 

generalizing ideas enshrined in different countries, in legal documents with a rich moral 

and political content that have withstood time7. By regulating these ideas and by 

transposing them into legal rules under the concept of “fundamental rights and freedoms” 

the legal means to protect the citizen, as an individual, have basically outlined, because, it 

was argued that even in this individual position the citizen is the most vulnerable8 in its 

relations with the state9. Fundamental rights and freedoms must be regarded and regulated 
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as attributes to the personality of individuals considered both as individual persons but 

also as members of the community in which they are integrated10. Because the most 

important human rights and freedoms, those considered essential in order to be better 

protected, are provided and guaranteed by the very text of the Constitution by exercising 

the constitutional justice. Thus, ensuring supremacy of the Constitution shall guarantee, 
therefore, also the ensuring and protection of these rights and freedoms. 

Since the beginning of the shaping of constitutionality control system, this control was 

closely linked to the expression and inviolability guarantee of the general public will. No 

wonder that the idea of this kind of control – of constitutionality – represents a way of 

“implementing the principle of separation of the constituent power and the constituted 

power. So that this separation principle does not remain like words that beat the wind, the 

power established must not ignore, modify or alter the will of the constituent power 

without abiding the consequences. In other words, there must be a control of the 

established power and that control can be exercised even by the constituent power itself, 

ie by the people. It’s that kind of control, whose right to practice comes from the right to 

resistance to oppression – natural and inalienable human right (Article 2 of the 
Declaration of the Rights of Man and of the Citizen of 26 August 1789)”11. 

The supremacy of the Constitution is the result of several factors: the Constitution 

legitimizes the power and confers authority to the government, determines the jurisdiction 

of public authorities, governing relations between state and citizens enshrining their 

fundamental rights, freedoms and duties,  outlines the political, ideological values which 

stand at the base of the organization and functioning of the political system, underlie and 

ensures the law order and is the crucial landmark for the appreciation of validity of all 

documents and legal facts12. Today, the supremacy of the Constitution is a “truth 

universally consistent” accepted not only by the modern constitutional law13, but by 

others, too. Recently, the doctrine mentioned other foundations of the constitutional 

justice: the general will14; the democracy or the protection of the fundamental rights and 

freedoms of man15; the downfall of the political representation, regarding the affirmation 
of the protection of human rights and the limiting power16. When the concept of 

constitutional supremacy appeared, the issue of protecting it also appeared, so that various 

means and procedures to ensure compliance with the Constitution have outlined: the 

fundamental duty to respect the Constitution, constitutional rigidity, overall control for 

compliance with the Constitution, the constitutional justice (and, subsequent to this 

concept, the control of the constitutionality of laws), to ensure “the supremacy of the 

Constitution” becoming thus, also the objective of the constitutionality control. Today, the 
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constitutional justice is defined as “a set of institutions and techniques, through which 

supremacy of the Constitution is assured with no restriction”17. 

For example, the Romanian Constitutional Court18, in the exercise of the constitutional 

control, related also to the provisions of the Convention for the Protection of Human 

Rights and Freedoms (and its additional protocols)19, basing their decisions on certain 
texts of the Convention20 or invoking case decisions of the European Court of Human 

Rights to justify their judgment. The extension of the relation sphere of the obligation of 

conformity is found in connection with the French constitutional jurisdiction. The 

Constitutional Council exercises a constitutional control of legislative acts in relation to 

what is called “constitutional block” and a set of rules of constitutional value (including 

those providing and guaranteeing fundamental rights and freedoms) that require respect 

for the legislative power. By Decision no. 71-44 of 16 July 1971, the Constitutional 

Council declared it an unconstitutional provision not because it was contrary to the text of 

the Constitution, but because it violated “a fundamental principle recognized by the laws 

of the Republic” (the freedom of association governed by the law of 1 July 1901), thus 

relying on the Preamble which refers to the Bill of Rights of 1789 and the Preamble of the 
Constitution of 1946 (which reaffirms the rights enshrined by the fundamental principles 

acknowledged by the laws of the Republic). Thus, the Constitutional Council has 

incorporated within the “constitutionality block” many principles that imposed respect for 

legislature. This decision brought a change in the conditions for exercising the 

constitutional control, which therefore becomes a “substantial control”, ie the 

Constitutional Council, since then, has been put more often in a position to rule on the 

substance (content) of laws. Through its jurisprudence, the French Constitutional Council 

contributed to the establishment of the “constitutional block”: the Constitution of 1958; 

the French Declaration of Human Rights of 1789 (mostly on individual freedom, equality 

and ownership); the Preamble to the Constitution of 1946 (regarding the principles of 

political, economic and social activities, necessary nowadays, such as the right to strike, 

the right to health, right to asylum); fundamental principles acknowledged by the laws of 
the Republic (for example, freedom of association, the right to education, the right to 

defense, independence for administrative jurisdiction); principles with constitutional value 

(imposed by the Constitutional Council, and the principle of continuity of the public 

services). Thus the Constitutional Council gave legal significance to a large number of 
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reference regulations that allowed the exercise of a very tight control of the laws passed 

by Parliament21. 

In conclusion, the need to respect values and rules such as freedom, equality, law, 

representation, separation of powers, legality and eventually, supremacy of the 

Constitution, have created mechanisms for their protection. Thus, the constitutionality 
control should be considered a consequence and a guarantee of the supremacy of the 

Constitution that through its content and its position orders to the entire legislation22. 

We believe that the main quality of a special constitutional jurisdiction is showed by 

the fact that it is an independent legal institution, on its own, lying completely outside the 

three “classical” powers of the state. And this non-affiliation, together with neutrality and 

impartiality (specific qualities of justice) ensures the independence that the competent 

authority needed in order to carry out the constitutional control. 
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