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ABSTRACT: Answering to the exigencies of the European Convention on Human Rights
and Fundamental Freedoms, which also guarantee among others the right to get access
to an independent and impartial court toward the executive power, by the Law nr. 281
from 2003, the art. 2781 has been introduced in the Criminal Procedure Code which
specifically consecrates the right of the injured person to address the court in case he
is not satisfied with the solution of his complaint against the solutions of non-
arraignment adopted by the prosecutor.
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In the edition of 1968 (the year of its adoption), The Criminal Procedure Code regulated
as the only control of the criminal proceedings developed by the prosecutor, the control
within the Public Ministry. This control was started either at the complaint of the concerned
person or ex officio. Thus, under the article art. 278 from the Criminal Procedure Code, the
person who, dissatisfied with the no ground for prosecution solutions entailed by the
prosecutor at the first stage of the criminal case, could complain either to the first prosecutor
of the Prosecutor’s Office where preparatory inquiries have been done, or to the hierarchically
superior magistrate, up to the attorney general of the Prosecutor’s Office from The High
Court of Cassation and Justice.

According to the formulation of the art. 6 from the European Convention on Human
Rights and Fundamental Freedoms which establishes the right to an equitable trial, and
through this to the right to get access to a court which would guarantee independence and
impartiality against the executive, the issue of the correctness of internal control made
exclusively by the Public Ministry have been under debate, concerning the legality of the
provisions taken by the prosecutor during proceedings. Following an unconstitutional
exception, through the decision nr. 486/1997, The Constitutional Court decided that „art.
278 is constitutional if it does not prevent the person dissatisfied with the solution of his
complaint against the prosecutor’s acts or provisions or effected in virtue of his dispositions
and which do not come in front of courts, from addressing the justice on the legal basis of
art. 21 from the Romanian Constitution, which is due to apply directly.”1
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1 The decision of the Constitutional Court nr. 486/1997 was published in the Official Gazette nr. 105 from the 6-th of
March 1998.


