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Abstract: This paper tells an increasingly familiar tale about UK public law: that, while UK
public law often appears to approach things very differently, it faces essentially the same
challenges as other systems and frequently – though not always – arrives at the same endpoints.1
The tale could be told about many aspects of public law2, but administrative silence – here taken to
correspond with the administration’s delay, failure to act, give reasons, etc – provides a
particularly strong example. For instance, while many other legal systems have developed
principles and practices to address the problem of “administrative silence”, UK public law doesn’t
even use the term.3 This may, at a superficial level, be taken to mean that the difficulties in
administrative culture that cause silence – inefficiency, misfeasance, etc – are absent in the UK.
However, the reality is very different indeed, and there are many statutory mechanisms and judgemade doctrines in the UK that seek to address the consequences that can follow from the
administration’s inaction and failure to act. The language and normative bases for redress may
therefore be different; but the mischief and corresponding challenges for public law are
undoubtedly similar.
The paper begins by examining more closely the rationale for redressing administrative
silence, and by linking that rationale to some key precepts of UK public law. It then considers the
relative significance of two statutory schemes that address silence, namely, provision for the
Parliamentary Commissioner for Administration (the Ombudsman), and the default control
mechanisms that underlie planning legislation. The paper next surveys the protection offered to the
individual by judicial review proceedings, focusing in particular on remedies and a number of
general principles of law that cluster around notions of transparency, legality, and fairness.4 These
principles, which can raise difficult questions about the separation of powers, are sourced in the
common law, although they have been developed with part reference to the general principles of
European Union (EU) law and the European Convention on Human Rights (ECHR). The paper
thus includes a final section that analyses more generally the significance of European influences
on the domestic approach to administrative silence, before concluding with some evaluative
comments on the existing statutory and judicial schemes.
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Administrative silence in the UK: some comments about context
Doctrinal approaches to administrative silence will often be underpinned by assumptions
about whether the wider public interest is better served by prioritising the interests of the
administration or those of the individual.5 Administrative law can, for example, be viewed from a
perspective that emphasises the need for the administration to be relatively unconstrained by
external demands and to be free to make and unmake policies, subject only to overarching
principles of legality and reasonableness.6 Such approaches typically posit that the wider interest is
better served by an efficient administration that takes decisions in a deliberate and measured
fashion, something that, in terms of administrative silence, might be expected to lead to prior
assumptions that silence will have be negative, rather than positive, in form. Negative silence can
for these purposes be taken to mean that, where an application is made to the administration and the
administration does not reply/act on the request, the silence entails that the application has been
rejected. By preferring such an outcome, an “administration centric” approach to silence would thus
safeguard the administration’s primary control over activities and allow its policies to remain
unaffected in the first instance by its own inactivity. Formal emphasis on the need for the
administration expressly to authorise an individual’s activity would then also belie findings that
administrative acquiescence in the face of activity does not prevent the administration from
subsequently reasserting its powers where it had no original power to sanction the conduct in
question.7
Problematic with such points of emphasis, however, is the fact that burdens in the public
interest then tend to befall the individual. This can give rise to difficulties in respect of not only
compliance with the ECHR8; it can also sit ill-at ease with other normative and conceptual reference
points. Hence a competing view of administrative law might emphasise that the wider public
interest is better served when individuals can plan their lives with a heightened degree of certainty
and absent the threat of arbitrary changes of policy and decisions by public authorities.9 While this
“individual centric” approach does then not mean that the interests of the individual will always or
immediately prevail, it does mean that any administrative decision that changes significantly the
legal position of an individual requires a much closer justification.10 This paradigm would also
suggest that individuals have an implied right to a decision within a reasonable time; and, moreover,
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that unreasonable delay in responding to a request would correspond with a positive silence that
favours the individual’s application.11
Of course, most developed legal systems will incorporate elements of both the
administration and individual centric approaches, and this is certainly true of the UK. The
Parliamentary Commissioner for Administration, for example, will be seen to sit at a mid-point
between the two, as the existing statutory structures that facilitate the investigation of
maladministration offer only limited formal remedies, focusing instead on voluntary administrative
action in the face of the Commissioner’s findings. And a much more openly administration centric
approach can then be found in planning statutes that recognise negative silence in the event that the
planning authorities do not determine an application within a prescribed timeframe.12 Such silence
activates a statutory appeal procedure, which offers the individual the chance to challenge the
“decision” and, where successful, to have their application accepted. But whatever the option
presented by an appeal, the central point remains the fact of an immediate administrative control of
planning applications, something that reflects the assumed public interest in the retention of strong
controls on the development of private property.13
Silence in the UK may, in the absence of a statutory remedy, then also be challenged by way
of judicial review, and judicial decisions here have, in some respects at least, been to the fore of
elaborating individual centric understandings.14 The key for the individual of course lies ultimately
in the remedies that are available on review, but it is the general principles of law used in
substantive argument – which thereby govern access to the remedies – that have underpinned a
heightened emphasis on the individual’s interests. UK courts have, in short, increasingly referred to
“root concepts” of “fairness”, “abuse of power”, “good administration”, and the “rule of law”15, and
these have coalesced with European standards to found the development of related principles of
substantive legitimate expectations, the duty to give reasons, and proportionality.16 Such principles
have signified an important shift in some of the normative assumptions of UK public law, although
corresponding concerns about the changing judicial role have also led to the grafting-on of doctrines
that have safeguarded traditional separation of powers values.17 The result is a complex body of
case law that seeks to protect the individual from, among other things, administrative delay while
recognising that there remain equally important and desirable limits to judicial intervention.
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The Parliamentary Commissioner for Administration
The Parliamentary Commissioner for Administration – created under the Parliamentary
Commissioner Act 1967 – is empowered to investigate claims of maladministration in respect of
more than 250 central government departments and related bodies in the UK.18 Complaints, which
are channelled through Members of Parliament, can be made by “any member of the public who
claims to have suffered injustice in consequence of maladministration”19, with members of the
public defined as including corporations.20 Maladministration in turn is not defined in the
legislation, although it is generally taken to embrace “bias, neglect, inattention, delay,
incompetence, ineptitude, arbitrariness and so on”21 (many of which shortcomings may be the cause
of silence). In investigating complaints the Commissioner enjoys significant powers of enquiry, for
example accessing files and personnel22, although there are important limits to the office’s powers
too. Thus in addition to the fact of some policy areas being excluded from the office’s remit23, the
Commissioner must observe the problematic line that divides maladministration from “the
unmeritorious” (which the Commissioner may not make findings upon)24, as well as the rule that
investigations are not to be made where the complainant has or had a means of legal redress in the
courts or tribunals.25 This latter rule has inevitably given rise to litigation, and there have been
instances where the Commissioner has been held to have acted ultra vires by proceeding with an
investigation when there was an alternative means of legal redress.26 However, the limiting effect of
this rule must also be seen in the light of the Commissioner’s discretion to investigate a complaint
where he/she is satisfied that in the particular circumstances it is not reasonable to expect the
remedy or right to be, or to have been, invoked.27 It is further significant that, whatever the formal
legal position, there have been several – and in some instances celebrated – instances of overlap
between the Commissioner and the courts.28
The principal remedy open to the Commissioner is the publication of a report that
recommends that the investigated department take one or several courses of action.29 The
Commissioner does not, as such, have power to force a body to quash a decision, or change its
practices and/or pay compensation, although the government department will often act on the
recommendation. This thus represents the mid-point mentioned above: the Commissioner is not
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empowered to make enforceable findings in respect of the administration (a position that follows
from the need to safeguard Ministerial responsibility30), but the department will normally act when
criticised and offer a remedy. That this is so can be highly significant, particularly where the
government offers ex gratia payments of compensation. Case law on damages in the public law
context has long been highly restrictive in respect of the individual’s interests, with the domestic
approach sometimes being censured by the European Court of Justice and European Court of
Human Rights.31 But even though European law has since given rise to the prospect of liability for
maladministration – the point is returned to below – it remains generally the position that, in the
absence of a statutory entitlement to compensation/ex gratia schemes32, an individual cannot claim
for loss suffered in consequence of an intra vires act.33 By being able to recommend the payment of
compensation the Commissioner may therefore in effect – and paradoxically – offer a superior
“remedy” to that offered by the restrictive jurisprudence of the courts.
Planning law and “negative” silence
The foremost area in which UK law recognises negative silence is, as indicated, planning
law. In Northern Ireland, for example, Article 33 of the Planning (Northern Ireland) Order 1991 –
titled Appeal in Default of Planning Decision – states: “Where (an application) is made to the
Department, then unless within such period as may be specified by a development order, or within
such extended period as may be agreed upon in writing between the applicant and the Department,
the Department … gives notice to the applicant of its decision on the application … Article 32 shall
apply in relation to the application … as if the permission, consent, agreement or approval to which
it relates had been refused by the Department.”34 Article 32, which governs appeals, then requires
that appeals be made to the Planning Appeals Commission (PAC) within 6 months of the
decision/silence. Once made, the PAC “may allow or dismiss the appeal or may reverse or vary any
part of the decision whether the appeal relates to that part thereof or not and may deal with the
application as if it had been made to it in the first instance”.
There are two points that might be made about the significance of these appeal structures.
The first concerns the extent to which they can prioritise the interests of the administration as a
matter of practice. For instance, where there is a formal refusal of planning permission, the
administration is under a corresponding statutory duty to give reasons for the refusal35, something
that enables the appellant to structure their arguments around specific points. Under an Article 33
appeal, however, the appellant will come to the PAC ‘blind’ to the reasons for the assumed refusal,
something that in turn has the clear potential to generate imbalance and unfairness. Although each
appeal will of course be fact specific, the absence of reasons means that the appellant’s ability to
identify the failings in their application may depend on nothing more elaborate than a theory of ‘hit’
and ‘miss’. By remaining silent, the administration may therefore apparently allow an application to
fail, while subsequently presenting its reasons (if they exist) as objections to the appellant’s
subsequent and potentially part misguided arguments.
The second point, however, concerns the possibility of the individual circumventing the
Articles 32/33 appeal procedure – at least initially – by relying on judicial review proceedings on
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the expiry of the 6 months period. Although judicial review is typically used only where the
individual does not have an effective alternative remedy36 (i.e. the individual would ordinarily be
expected to rely upon Article 32), there is some authority to suggest that, where the individual has
failed to make an appeal within the specified timeframe, judicial review may lie to force the
planning authority to make a decision. The leading case on the point is Bovis Homes (Scotland) Ltd
v Inverclyde District Council.37 This case arose when the applicant had failed to bring an appeal
within the timeframe specified in comparable Scottish legislation, and sought to rely on public law
proceedings to compel the planning authority to make a determination.38 In finding that the
applicant could rely on public law proceedings in this way, the Court of Session emphasised that,
even though the time limit for bringing an appeal had expired, this did not extinguish the authority’s
corresponding duty to determine the planning application.39 The case, in other words, is authority
for the proposition that, “if a local planning authority does not issue a decision on the planning
application within (the set timeframe), it continues to be under an obligation to issue a decision and
it is open to the applicant to go to court at any time thereafter (providing he has not deemed a
refusal and appealed to the Secretary of State) to seek to enforce the planning authority’s duty to
issue a decision”.40
This statement clearly suggests that, where negative silence activates a blind appeal
procedure, it may be better for the individual to await the expiry of the statutory period, before
bringing an application for judicial review to compel a decision that could be the subject of a
focused appeal under Article 32. Although individuals adopting this approach may encounter
judicial concerns about abuse of process41 – there is also the more general question of whether all
courts would take such a pragmatic view of the overlay between statutory appeal requirements and
judicial review42 – the selection of proceedings in this way would allow the individual to avoid the
potentially deleterious consequences of the statutory regime. Put shortly, while planning law’s
emphasis on negative silence is clearly designed to favour the administration, the fact that the
individual may seemingly select the more advantageous proceedings would allow the individual to
bring to the fore a reasoned decision that might otherwise remain obscured. To the extent that it can
survive concerns about abuse of process and the interface between statute law and common law, the
Bovis principle may thus represent something of a residual check on the protected preferences of the
administration.
Judicial review: remedies and principles
Beyond the context of planning law, judicial review is, of course, much more generally to
the fore of the ‘administration’/‘individual’ centric problematic. This, as outlined in the first section
above, is largely because of the courts’ elaboration of general principles of law that raise separation
of powers concerns, although comparable issues can also be seen in relation to the remedies that are
available on review. Of the five principal remedies, the most important in the context of
administrative silence is the mandatory order (the other remedies, which may be sought in tandem
with mandatory orders, are quashing orders, prohibiting orders, injunctions, and declarations;
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damages are typically not available as a public law remedy, a point that is returned to below).43
Mandatory orders lie when a public authority is in dereliction of a public duty and they have the
effect of compelling the authority to act in the light of its obligations.44 While the orders thus offer
to the individual a very strong corrective instrument – the courts have emphasised the need to use
the remedy to constrain government45 – obtaining an order is not always without difficulty. The
courts have, instead, sometimes been reluctant to grant an order – the remedies are discretionary46 –
because of concerns about the need to safeguard the administration from undue burdens. This has
been notably true in cases where the courts have considered that the authority has a wide discretion
and only limited resources, for example, where duties fringe upon the provision of wider public
services.47 The remedy may therefore be far-reaching and of powerful effect when granted; but it is
one that is sometimes refused because of concerns that the judicial enforcement of obligations could
become defeating of the very purpose of government itself.48
It is at the level of general principles of law, however, that the issue of how best to balance
the interests of the individual and the administration has been most pronounced in recent years. The
courts have, on the basis of both the common law and European law, developed a number of
general principles of law that cluster around overarching themes of transparency, legality, and
fairness.49 These principles and themes are broadly taken to have increased the standards of
protection for the individual, particularly when the individual’s fundamental rights have been in
issue.50 While the principles and themes have, as such, informed developments much more widely
in UK administrative law, three lines of case law are of particular relevance to administrative
silence. These concern, first, the requirement that public authorities communicate decisions to
individuals; second, the rule that authorities avoid unreasonable delay when discharging
obligations; and third, the common law requirement that authorities give reasons for decisions.
The communication of decisions
The leading case on the requirement that decision-makers communicate decisions to the
individual – more specifically those decisions that have negative implications for the individual – is
R (Anufrijeva) v Secretary of State for the Home Department.51 In this case, the House of Lords
held that the rule of law and related common law fundamental rights guarantees entail that, where
an administrative decision is adverse to an individual, it has to be communicated to him/her before
the decision can have the character of a determination with legal effect. The decision at issue in this
case concerned refusal of an asylum application, a decision that also meant that the asylum seeker’s
entitlement to income support ended from the moment of the determination. The Home Office had
not, as such, relayed the decision to the applicant and she only discovered that her asylum
application had been determined when the social security agency explained why income support
payments had ceased. However, the House of Lords, having stated that asylum applications involve
determinations about fundamental rights, emphasised that the Home Office was required to inform
the applicant of the decision to refuse the application before that decision had force of law:
“The arguments for the Home Secretary ignore fundamental principles of our law. Notice of
a decision is required before it can have the character of a determination with legal effect
43
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because the individual concerned must be in a position to challenge the decision in the
courts if he or she wishes to do so. This is not a technical rule. It is simply an application of
the right of access to justice. That is a fundamental and constitutional principle of our legal
system.
…
This view is reinforced by the constitutional principle requiring the rule of law to be
observed. That principle too requires that a constitutional state must accord to individuals
the right to know of a decision before their rights can be adversely affected. The antithesis
of such a state was described by Kafka: a state where the rights of individuals are
overridden by hole in the corner decisions or knocks on doors in the early hours. That is not
our system. I accept, of course, that there must be exceptions to this approach, notably in the
criminal field, e.g., arrests and search warrants, where notification is not possible. But it is
difficult to visualise a rational argument which could even arguably justify putting the
present case in the exceptional category.”52
Unreasonable delay
The courts’ approach to the problem of delay in the decision-making process – delay here
being taken to amount to temporary silence – is most readily associated with R v Home Secretary,
ex p Phansopkar.53 This case arose when two women who were married to British citizens, but who
lived in India and Bangladesh, wished to avail of their right of abode in the UK as patrials under the
Immigration Act 1971. To do so, they needed to obtain certificates of patriality from the British
government representatives in their countries of origin, but delays in queues of people who were not
claiming abode at the Embassies led the women to travel to the UK without the certificate. The
Home Office thereupon refused to process their claims for certificates in the UK on the grounds that
they could be better processed in their countries of origin and that it would be wrong to allow them
to “jump” the queues they had been in. However, on an application for judicial review to compel
the Home Secretary to process the claims in the UK the applicants succeeded because, as wives of
UK citizens, they had a right of abode on production of a certificate, which certificate could not be
arbitrarily refused/delayed without good cause. Having thus found that there was no good reason for
the Home Office to refuse to process the applications – the result would have been to require the
individuals to return to queues of people who were not in the same legal position as the applicants –
the Court of Appeal held that the applicants were entitled to apply for a certificate of patriality and
to have the application examined fairly and in a reasonable time. To put the point differently, the
Court of Appeal was of the opinion that requiring the women to return to their countries of origin to
have their claims processed would have amounted to an unreasonable delay in the decision-making
process.
Two cautionary points should, however, be made about the significance of Phansopkar. The
first is that the judgment does not mean that the individual will prevail in every instance of delay.
Subsequent case law has emphasised that the ruling will apply more readily when there is a delay
affecting fundamental rights (e.g. asylum)54, and it follows that the courts will tend to be more
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demanding when absolute rights (right to life; prohibition of torture etc) are in issue.55 Moreover,
where instances of delay do not affect absolute rights, there is related case law that emphasises that
the courts will only condemn delay where it is Wednesbury unreasonable; that is, where the delay is
“so unreasonable that no reasonable authority could have tolerated it”.56 Although the Wednesbury
principle has come under increasing strain in recent years as a result of the influence of the
European proportionality principle57, its essential logic remains that of the need for judicial
deference vis-à-vis exercises of administrative discretion, particularly when the discretion involves
clear questions of resource allocation (when using the proportionality principle the courts therefore
sometimes dilute the intensity of review by recognising the decision-maker’s “discretionary area of
judgment”58). In respect of delay, the corresponding reasoning is that, as delay may be caused by
questions of resource allocation within a government department, the courts should be reluctant to
look too closely at the workings of a department, as this will be a matter for the relevant Minister. A
clear example, therefore, of the continuing relevance of concerns about the separation of powers
and of the need for comity between the different branches of the State.
The second point concerns remedies. As seen above, the courts are sometimes reluctant to
grant a mandatory order where this would add to the pressure already generated by questions of
resource allocation. Although the rule is by no means strict – a mandatory order was granted in
Phansopkar where the principal issue was family life – delay that does not affect absolute rights
might provide one example of when a court could be expected to use its discretion to decide not to
award the remedy.59 Consequently, and even though the individual might be able to make out that
there has been unreasonable delay on the facts, it may be that the courts would nevertheless forego
the more effective remedy in favour of a non-coercive declaration of the respective rights and
obligations of the parties.60
The duty to give reasons
The emergence of an enhanced duty to give reasons for decisions has in turn been founded
upon common law notions of natural justice and fairness – which are inherently flexible and context
sensitive61 – as complemented by general principles of EU law and the ECHR.62 Duties to give
reasons for decisions will, of course, often be sourced in statute63, but where a statute is silent on the
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matter it falls to the common law to fill the gaps. This, historically, was something that the common
law tended not to do64, as the courts considered that general obligations would create difficulties for
the administration by, for instance, requiring the administration to deliver an apparently unanimous
decision when the preceding deliberations were characterised by differences of opinion.65 But,
whatever the original justification, the courts increasingly started to emphasise how fairness could
demand that reasons be given, with the principal rationale being the need for affected individuals to
be able to challenge erroneous decisions.66 As Leggatt LJ stated in the context of a
disciplinary/employment dispute: “(I)t seems obvious that for the same reason of fairness that an
applicant is entitled to know the case he has to meet, so should he be entitled to know the reasons
for (the decision), so that in the event of error he may be equipped to apply to the court for judicial
review”.67
Such changes in direction do not however mean that reasons are now to be given for all
decisions68, and the duty is imposed more readily where the decision in question affects key
interests such as personal liberty.69 In R v Home Secretary, ex p Doody70, for example, questions
were raised about the procedure whereby mandatory life sentence prisoners had their term of
imprisonment set by the Home Secretary and reviewed by the Parole Board.71 The Home Office
had, since 1983, pursued a policy under which the Home Secretary would, after consultation with
the judiciary, set the penal element of a prisoner’s sentence, thereby simultaneously establishing the
date on which the Parole Board would review the prisoner’s sentence. However, the applicant
considered that the Home Office had in his case increased the penal element of his sentence as
originally recommended by the judiciary, and he argued that he should have been given reasons for
the departure. In agreeing that reasons should have been given, the House of Lords held that, where
Parliament confers an administrative power, there exists a corresponding presumption that the
power will be exercised in a manner that is fair in all the circumstances.72 Applying this principle to
the Home Office procedure governing mandatory life prisoners, the House concluded that the
“continuing momentum in administrative law towards openness of decision-making” obliged the
Home Secretary to conduct a more transparent procedure:
“It is not, as I understand it, questioned that the decision of the Home Secretary on the penal
element is susceptible to judicial review. To mount an effective attack on the decision, given
no more material than the facts of the offence and the length of the penal element, the
prisoner has virtually no means of ascertaining whether this is an instance where the
decision-making process has gone astray. I think it is important that there should be an
effective means of detecting the kind of error which would entitle the court to intervene and
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in practice I regard it as necessary for this purpose that the reasoning of the Home
Secretary should be disclosed.”73
This emphasis on openness has since been said by some commentators to correspond in part
with notions of transparency that underlie reason-giving obligations in EU law and the ECHR74, and
this is one area in which the common law can increasingly be seen as augmented by European
standards. The issue of European influences on silence more generally is returned to below, but the
point as relates to reasons can be made with reference to R (Wooder) v Feggetter and Another.75
The question for the court here was whether a mental-health patient who was to be administered a
form of treatment to which he objected should be given the reasons for the decision that the
treatment should proceed. In finding that reasons should be given, Sedley LJ relied upon the
concept of personal autonomy in Article 8 ECHR to emphasise that the patient was entitled to
reasons “not as a matter of grace or of practice, but as a matter of right”.76 In doing so, the judge
also held that, while the common law too would have required that reasons be given, the developing
common law position nevertheless had a distance to travel before it would provide “a principled
framework of public decision-making”. A suggestion, perhaps, both that ongoing development of
the common law remains imperfect, and that the development could be hastened through an
increased fusion with standards found in European law.77
European influences on administrative silence
The more general influence that European law has had on domestic approaches to silence
has then followed from the courts’ willingness to integrate domestic and European standards.
Integration occurs when the courts adapt domestic practice to accommodate European law in cases
where EU law and/or the ECHR is in issue, and also when the courts allow European standards to
“spill-over” into domestic cases in which European law is not directly in issue.78 Spill-over has, as
such, long been to the fore of debates about European legal integration79, and there have been
several celebrated instances of such integration in the UK. EU law, for example, has provided a
basis not only for the development of new and existing remedies80; it has also raised many questions
about the need to develop new general principles of law. This has been notably true of the
proportionality principle81 and, while the courts were initially reluctant to develop the principle on
the basis of EU law82, the coming into force of the Human Rights Act 1998 – which gives effect to
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most of the ECHR – has served as a catalyst for the principle’s fuller emergence.83 The ECHR’s
emphasis on effectiveness and transparency has likewise prompted a redefining of some other
home-grown principles, for example, as govern bias and decision-making.84
However, the area of development that perhaps holds the most far-reaching implications is
damages liability. UK law has not, as stated above, historically awarded damages as a public law
remedy, and individuals have had to establish that a public law illegality is also actionable in private
law (for instance, for negligence, breach of statutory duty, or misfeasance in public office).85 While
the historical position is by no means now obsolete, European law has impacted upon it in a number
of ways. For example, one point of impact has been to cause the courts to reassess the restrictive
basis of much of the domestic approach to liability. UK courts had, in short, adopted a narrow
approach to the scope of private law actions, emphasising that the wider public interest was better
served when additional pressures, in the form of the threat of ready damages claims, were not
placed upon finite public resources.86 But this administration-centric justification was to prove
problematic both in terms of how it might accommodate EU law’s State liability doctrine87 and in
terms of providing effective relief in the face of violations of the ECHR.88 The result was the
opening-up of a debate about how far the elements of the EU State liability doctrine might in turn
be used to inform a recasting of domestic law’s rules on liability89, together with a modification of
judicial approach in concrete cases of a kind that had previously given rise to condemnation in
Strasbourg.90
A second point of impact relates to the base requirement that the individual establish that
there has been an unlawful act before damages can be awarded. Under the Human Rights Act 1998
an individual is entitled to bring a claim for damages in respect an action or inaction that violates
his or her ECHR guarantees.91 While violations of the ECHR will ordinarily entail public and/or
private law illegality, there is some case law to suggest that damages may be available even in the
absence of a recognised domestic public law or private law wrong. In Anufrijeva v Southwark
LBC92, three claims were made by individuals who argued that maladministration and delay had
interfered with their rights to family life under Article 8 ECHR (the facts had concerned neglect of
special needs, impoverishment and failure to allow a refugee’s family to enter the UK). Although
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the claims were ultimately to fail – the Court of Appeal did not consider that the maladministration
in question reached the threshold required for a violation of Article 8 ECHR93 – it recognised that
maladministration that falls short of a domestic public law wrong might nevertheless now found an
action for damages. In doing so, the Court remained alert to the wider public interest, and it
emphasised that awards of damages should be modest and certainly no more liberal than the
ECtHR’s “just satisfaction” case law under Article 41 ECHR.94 But within that, the Court’s
acceptance of the fact that maladministration in the ECHR context can take domestic law beyond its
historical constraints is certainly significant. Its acceptance of the fact also adds an interesting
dimension to the above discussion of the Parliamentary Commissioner for Administration’s role in
obtaining compensation for individuals who have suffered from “bias, neglect, inattention, delay,
incompetence, ineptitude, arbitrariness and so on”.95
Conclusion
This paper has sought to demonstrate that there are many mechanisms and doctrines in UK
law that address “administrative silence”, notwithstanding that the term is not formally used in the
domestic order. It has emphasised how the UK order faces a perennial problem in trying to balance
the individual’s interests against those of the wider public, and it has identified strengths and
weaknesses in some existing statutory and judge-made schemes. The paper has also considered
some areas in which European law is arguably more advanced than the domestic system; and it has
analysed how European norms are, both directly and indirectly, reshaping aspects of domestic
principle and practice.
Whether such points of emphasis – in particular as concern UK law’s shortcomings vis-à-vis
aspects of European law – mean that the UK order has on balance “got it wrong” is difficult to
determine. Each legal system will, after all, have strengths and weaknesses, and, insofar as this is
true of the UK system, it is likely also true of EU law and the ECHR.96 Perhaps the most
appropriate point to be made in conclusion, therefore, relates to the normative basis for the
workings of UK public law. It has been seen in this paper that aspects of that basis have changed
and, moreover, that they continue to do so (whether as a result of domestic or European
influences).97 While some of the developments have not been without difficulty, they nevertheless
represent attempts to resolve a range of issues that include the problem of administrative silence. It
is thus within this ongoing process of reinvention that any final equilibrium will likely be found.
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